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OBCTOATEJIBCTBA, UHCKIIOYAIOIIHUE NMPECTYIIHOCTD AESAHUA U EI'O
YT'OJIOBHO-ITPABOBAS KBAJIMOUKALIUA

B cmamve paccmampusaiomces npobiema 6cecmopoHne2o U3yueHus UHCmumyma 00cmosamenscme
UCKIIOYAIOWAs NPECYNHOCMb OsHUs, €20 IOPUOULeCKOol Npupoosl, NPAKMUKY NPUMEHEHUs, pa3pabomKu
meopemuieckux NOJ0ACEHUN U PEKOMEHOAYUU NO COBEPUIEHCIMBOBAHUIO Y2008HO20 3AKOHOOAMENbCMEA.

Knioueswvie crnosa: opuouueckoe oeno, npaso, npecmynHocms, 3aKOHO0AMENbCMEA, Y20N06HbLIL KOOEeKCa
KP, epasxcoan.

CIRCUMSTANCES PRECLUDING THE CRIME OF THE ACT AND ITS
CRIMINAL-LEGAL QUALIFICATION

The article deals with the problem of comprehensive study of the institution of circumstances excluding
crime, its legal nature, practice of application, development of theoretical provisions and recommendations
for improving criminal legislation.

Keywords: legal case, law, crime, legislation, criminal code of the Kyrgyz Republic, citizens.

Wnest cTpoutenbcTBa MPaBOBOTO TOCYAAPCTBA OOYCIOBMJIO HM3MEHEHHUS COLMAJIbHBIX LIEHHOCTEH B
HOJIb3Y YEJIOBEKa, a He TOCYAapCTBa, 4TO OBLIO OZOOPEHO U BOCIPHHATO OOJIBIIMHCTBOM WJICHOB HAILETO
obmecTBa. B aToi CBs3uM mepen  IpaBOBeJaMM BCTajla aKTyajbHas 3ajJada — ONPEAETHTb CTENEeHb
OCYILIECTBJIEHUSI 3TOT0 KOHCTUTYI[MOHHOT'O MOJIOKEHUs, pa3paboTaTh U peaJu30BaTb HOBYIO MPABOBYIO
KOHLIETIINIO, CYTh KOTOPOHl 3akiodaeTcss B MNPU3HAHMM INpaB W CBOOOJ 4eJIOBEKAa U TpakIaHUHA
HEIMOCPEJICTBEHHO JIEHCTBYIOLUMHU, ONPEAEISIOIUMH CMBICII, COIEP)KAHNE U IPUMEHEHUE 3aKOHOB.

Cpenn oOCyIIECTBIEHUSI OXpaHbl OOIIECTBEHHBIX OTHOLIEHMH OT NPUYMHEHHS MM Bpeaa Ooublioe
MECTO 3aHMMAET IIPECEUEHHE OIACHBIX [ESHUM, NPEJOTBPAILECHUE BO3HUKIIEH ONACHOCTH JIMYHBIM,
KOJUIEKTUBHBIM WJIN TOCYAAPCTBEHHBIM HHTEPECAM.

Cratbu yrosnoHoro kojekca KP uckitouaronye yrojaoBHYH OTBETCTBEHHOCTb, OTHOCATCSI TOJIBKO K
TEeM CiIydasM, KOrJla B IIPOLIECCe OCYLIECTBIEHHMS TAaKUX AECHCTBMM NPHUMHSIETCS yIepd rpaxkIaHawm,
roCy/lapCTBEHHBIM MM OOLIECTBEHHBIM MHTEpPECAM. 3aKOH UMEET B BUIY IIPUUMHEHUE TAKOr0 pojAa Bpena,
KOTOpO€ MOJMAagaeT MOJA NPU3HAKU MPECTYIJICHUs, NPeayCMOTPEHHOTO OCOOEHHON 4YacThi0 YTOJIOBHOTO
kozaekca. [IockonbKy e 3TH IeUCTBHS OCYIIECTBISUINCH B LENSX 3aIUThI IPABO OXPAHSAEMBIX UHTEPECOB,
paspeleHsl U 0A00pAI0TCA FOCY1apCTBOM, TO OHU HE HaKa3yeMBl.

I'ocynapcTBo, moompsisi JeMcTBUS Ipax/JaH MO MPECeYeHHUI0 OOIECTBEHHO OINACHBIX MOCSTaTeNbCTB,
YCTPaHEHUs ONACHBIX, IPUYUHSAIONX BPE] SIBJICHUM, OJHOBPEMEHHO OINPEACIAET B 3aKOHE Al YCIOBHA,
KOTOPBIM JOJDKHBI COOTBETCTBOBAaTb 3TU JEHCTBHs. B COBOKYNHOCTH 3TH YCIOBHUSA U XapaKTEPHU3YIOT
NeUCTBUS, KaK JUIIEHHbIE O0IECTBEHHON OMAaCHOCTH.

OpnHo n3 HanOoJiee YacTo BCTPEUAIOIIMXCS JESTHUM ABJIsIeTCS 000OPOHA OT MPECTYMHBIX MOCATATEIbCTB.
N. W. Cnyuxuii cuutajng, 4To MOBEAEHHUE JIMLA, JEHCTBYIOLIETO B COCTOSHUU HEOOXOAMMOWH OOOpPOHBI,
OOIIECTBEHHO TMIOJIE3HO M IPAaBOMEPHO, IO3TOMY OHO TIPU3HAETCS HE TOJIBKO OOCTOSTENHCTBOM,
UCKJIIOYAIOIIUM OTBETCTBEHHOCTh, HO U OCYIIIECTBICHUEM IIpaBa Ha 00OPOHY.

BrniepBeie oOcTosiTenbcTBaM, HUCKIIOYAIOIUM  OOIIECTBEHHYIO OIACHOCTh, a CII€0BATEIbHO U
IIPECTYITHOCTb JI€SHHUs, TOCBAIIEHA OTJEIbHAs Ii1aBa YrojaoBHOro koaekca KP 1998 r. koropslit BcTynun B
nerictBue ¢ 1-ro suBaps 1998 roga. Mx konudectBo yBenuumiock mo cpaBHenuto ¢ YK 1960 roga -¢ 2 o 5
BUJI0B. MecTonosoxkeHne 00CTOSITEIbCTB TaKKe U3MEHHUIIOCH: IIpeXkae HeoOXoaumasi 000poHa U KpaiHss
HEOOXOIUMOCTh COCIWHSUIA HOPMBI O JIGIMKTOCIIOCOOHOCTH U TPEIBApUTENBHON MPECTYIMHOH
NesITelNbHOCTH, HbIHE — oTAenbHas rnaBa YK KP. Oro mepemerienue CBUAETENbCTBYET 00 aKTHBALUU
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JAHHBIX UHCTUTYTOB YTOJIOBHOTO TPaBa.
Hapsiny ¢ meobxomumont oboponoit (ct.36 YK) u kpaitneit nHeooxogumoctoio (c1.37 YK) k stum
00CTOATENbCTBAM 3aKOHOJATeNlb OTHEC MNPUYMHEHHE Bpena Mpu 3aJepKaHUU JIMIA, COBEPIINBIIETO
npectymienue (c1.38 YK), ucnonnenue npukasza uian pacnopsbkenus (cr.39 YK), o6ocHoBaHHBIN puCK
(cT.40 YK). B TO %€ BpeMs OCTalIuCh HEPEATUZOBAaHHBIMU MIPEIIOKEHHS O BBEJCHUH B 3aKOHOAATEIbHBIN
000pOT U JIPYrHX UCKIIOUHUTEIHHBIX HOPM: MPUYMHEHUE Bpeaa ¢ corniacus (Mo mpocb0e) MOoTepIeBIIero,
IOPUHYKJIEHUE K JCUCTBUIO JUIS BBINOJIHEHUS NPAaBOBOM OOS3aHHOCTH, BO BpPEMsI MUCIOJHEHHS 3aKOHA,
npodeccuoHaNbHBIX (YHKIUH, CBOEro mpaBa. B Toxke BpeMs CXOIHBIX MO JyXy U HAIPaBICHHOCTH HOPM B
YK nemano: no6poBonbHbINA 0TKa3 (cT. 29 YK), u ip. OHaKo pacmnoiokeHbl OHU B TeKcTe Y K aBTOHOMHO,
TaK KaK HE CYLIECTBYET OCHOBaHUM JUIsl UX 0ObETUHEHMSL.
AKTyaJIbHOCTh JaHHOH TEeMbl OOYCIIOBJICHA, MPEXIE BCEro, MpEeceueHHEeM OOIECTBEHHO-OMACHBIX
NesTHUM, TpeJoTBpallleHue BO3HMKILIEH OMAacHOCTH B MHTEpecax JIMYHOCTH, OOILIecTBa M TocyJapcTBa B
ycnoBusix ctaHoBieHust B KP rpaxkmanckoro o0miecTBa ¥ MpaBOBOTO JEMOKPATHYECKOTO TOCYIapCTBa.
SBissICH  DIIEMEHTOM TPABOBOWM CHCTEMBI, OOCTOATENbCTBA HCKIIOYAIONIUE MPECTYMHOCTh JCSHHUS
CIOCOOCTBYET OJIOKMPOBAHUIO TPABOHAPYIICHHH W TMPECTYIJICHUH, CIY)KUT TapaHTHEWd 3aKOHHOCTH,
CTaOMIIBHOCTH U TIPABOTIOPSIKA.
Koncrurymuu KP 1993 1. (HoBas pemakumst 2006r. 111 2)., KOTOpBIE 3aKpENWId MPHOPUTET MpaB U
cBOOO/I 4eJOBEKa M TpaXKAaHWHA HaJ JPYI'MMHU LIEHHOCTSMM, MHOTHME CTapbleé JOIMbl HMHCTUTYTa
00CTOATENBCTB UCKIIOYAIOIINN MPECTYMHOCTh NESHUS TOJKHBI ObITh MO-HOBOMY OCMBICIIEHBI T€OpHEH
YTOJIOBHOTO TpaBa. HWHTEpechl YKpeIyieHHs 3aKOHHOCTH TpEOYIOT €IuHOOOPa3HOTO TOHWMAaHHs U
IPUMEHEHUS IPAaBOBBIX HOPM, PErJIaMEHTUPYIOLIMX y4acTHE I'PaXkJaH B NPEAYNPEKICHUN U IIPECEUEHUN
NPECTYIJICHHUH, MOITOMY HMeeTcs He0OXOOUMOCTh B JalbHEWIIEM COBEPIIEHCTBOBAHUU JI€HCTBEHHBIX
rapaHTHil peanu3anuy npasa JMYHOCTU U MPAKTUKU WX MPUMEHEHMsI, YEMY JIOJKHA CIIOCOOCTBOBATH HayKa
YTOJIOBHOI'O TIPaBa.
Llenp Hacrosimel pabOThl COCTOUT B TOM, YTOOBI Ha OCHOBE BCECTOPOHHETO H3yUEHUS] WHCTUTYTa
00CTOATENBCTB  MCKIIIOYAIOUIMM NPECTYNHOCTb JESHUS, €ro IOpPUINYECKOW NPUPOJbl, NPAKTUKU
OPUMEHEHUs] pPa3padoTaTh TEOPETUYECKHE TOJOKEHHS U PEKOMEHIAIMU TI0 COBEPIICHCTBOBAHUIO
YTOJIOBHOT'O 3aKOHOIaTENILCTRA.
OCHOBHBIX TIOJIO)KEHUH U BBIBOJIOB, KOTOpPbIE OOYCIIOBJIMBAIOT HAy4YHYK) HOBHU3HY , [0 HalleMy
MHEHHIO, He00X0IuMO OTHecTH ciienyomue: 1) OCHOBHBIM MOMEHTOM PETyJIUPOBaHUS OOCTOSATENbCTB
UCKJIIOYAIOIIUI MPECTYHOCTD JI€IHUS B YTOJIOBHOM IIpaBe JI0JIKHA BBICTYIATh:
1) Wpes ecrecTBEHHOIO MpaBa;
2) Co3paHuu peajabHBIX TapaHTHI BOIUIONICHUS IIPAB B KU3Hb;
3) TI'maBHBIM agpecaToM OOCTOSTENBCTB HCKIIIOYAIOIIMKA MPECTYNHOCTh JESHUS JOJKEH BbICTYNAaTh
CyOBEeKT JIeiCTBOBABIIMI B 3TUX 00CTOATEIHCTBAX, & HE MPABOMPUMEHUTEINb W OCATAIONIHIA;

4) TlpaBOBBIM TOCJIEICTBUEM IPABOMEPHONH OOOPOHBI JOJIKHO BBICTYNAaTh HE OCBOOOXKIEHHE OT
YrOJIOBHOM OTBETCTBEHHOCTH, & €€ NUCKIIIOUEHHE

5) Bsenmenue omnpeneneHHbIE HOPMBI B 4acTH Haka3zaHus B YK 3a nesHus npu npeBbIIICHUH MIPEIEIoB
He00X0MMON 00OpPOHBI, MPH MPEBBILIEHUN MEP HEOOXOAUMBIX JUISl 3a/I€PKaHUS .

Teopernueckoe 3HAUYEHHE JAHHOTO HCCIENIOBaHMS BbIpaXaeTcs B pa3paboTke W 0OOCHOBAHHU
OCHOBHBIX TapaHTUH peanu3allud ITpaB B YrOJOBHOM 3aKOHE M €ro KBaJu(UKALUU YrOJOBHBIM
3aKOHO/IaTeNbCTBOM UTO OYJET CIIOCOOCTBOBAThH Pa3BUTHUIO YUEHHUSI 00 0OCTOSTENbCTBAX, UCKIFOUAIOLIUX
MPECTYMHOCTD JeSTHHSI, MTOBBIIIICHUIO KaUueCTBa UCCIIEeI0OBaHHM B JAHHOK 00JIacTu.

[IpakTHueckoe 3HAUYEHHE 3aKJIIOYACTCSI B TOM, 4YTO C(HOPMYJIMPOBAaHHBIE BBIBOJBI MOIYT OBIThH
UCITIOJIB30BAaHBl B JESATEIBHOCTH  CJIEJICTBEHHO-Cy/IeOHBIX OpPraHoB B  MpoIecce NPUMEHEHUS
3aKOHOJIaTEeJIbCTBA U OOCTOATENHCTB MCKIIIOYAIOIINX MPECTYMHOCTh ACSIHUS, a TakKe B yueOHOM mpoliecce
IOpUINYECKUX (PaKyIbTETOB.
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